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qt{qf%!KWftV-NTt% &qttdv Hqwv maT { aqIRT qt% + vR wr®rRa+qTTtTVR vvq
gfbqTftqtwft© wmlqOwr qt< WqaqrHqm EMTf%Rt mtv %R$a€tvqni il

Any person aggrieved by this Order-h-Appeal may file an appeal or redsion
application, as the one may be against such order, to the appropriate authority in the
following way.

wta vmH vrlqawr nqqq:-

Revision application to Government of India:

(1) iRfn©n€q q+–rwf#Mm,1994#twruvmft+q7iR VR vrqa+gIt+®n %nr=it
Wi-aTtT + TqIT RW h dark ET{TWT NThiT @ gn RfU, TNT TTFR, Rn +IT@r, rrqH fkTnT,

aft+fM, aftrT{hrVqT, M wf, #fbdt: llooor=R=FtvTaqT® :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep

Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(6) vfl vr@=R€Tf+hqrq++vgB#T§TMH @r#+fqawvmn qT wr %rWT+ + vr fM
wrnrH&qgtqugl.lt<qvr€+ writuvDt f, wfM WTFrHqT=wn+ ve%fMqTWTt q
nf#M wvmn+jtm©#T vf#n+atm $ 611

In case of any loss of goods where the loss occur in transit from a factorY to a
warehouse or to another factory or from one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a fact:$CW%;\
q /u'A ’- , R- '. !: V,n -’ qS,n -'I
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside india.

(Tr) qft q@ vr !q,rTqf+ufhnvnQ bqT@ (MT%ryzTV dt)M€f#nTU qr© ttl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) +fbi@qm#tuna !©%TmTq%fRvqt vldtbftzqN#TT{i3ilq+©rtqTqt qT

urn U{fhFr + !TTfBq wlv,WftV%©anftTqt wqqt%rvN ffMgf#f+m (+ 2) 1998

urn 109 €rafRlnfbF w6tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) QRfhr mgm KW (wfM) fhpITVdt, 200r b tHx 9 % dat@ f+f+jfgvqq fBU v+8 + a
vW t, }fq7 @TIer % vfa wtw tf§v fb#qT + d+r qr€ + qfTaulg-.mtv K+ 3Mtv mtv #t qt-a
yibit iT vr% afM qM MIT vm nf{t'I M Qrq @rm ! vr !@r qfhf + +all urn 35-q +
f+ufftv=ft%yqvTq%wT%vrq agn-6Vmn#tVfift8+tqTfjql

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+w mqm+vrqq§t+©7tqq pq@r©@rtn©8qq©M@rt200/-=$tvvTVTq4t
qngtr qd+mt©q\qm©#w©§-at looo/- $in !'TZTV#qWI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

gbR q@, #{br WiTH SWR+8nqt wftdhRrnTfBqwr +xftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) eF4hr aVEn Pr@ HfbfbR, 1944 qt TIU 35-dt/35-r + +ntT:-
Under Section 35B/ 35E; of CEA, 1944 an appeal hes to :-

(2) =%f#f87 qR=av + q7nT aNVII % mrm qt 3Mtv, nfl# # VFl+ + ghn qm, ##hr
mgm qrgv T+ +4Tm wft3fM armTf&qor (fRItz) #f =IBn Mr =ftfbm, WwqTVTq # 2'"' Tm,

q§TTdt VTR, gW:RT, f?RgrFWK, H§vTTRR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2'’dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-.

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Assn. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sgc£or=bank of the
place where the bench of the Tribunal is situated. /bb 'S,L:: ,f'a\
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i3) qB m BiTter # # IF qrtqFf €r wiT&qr 8VT i dr M TV qtvqr # fnq qM %r \'I,IId arg%
#r+f#nvrmqTf+nIV v'qb {TItUsft fb fam qa %rf+qqt hfmv =mf+qft nflMr
qnnf#qorqtqqwftvn#€hw©HqtvqwqafMvrTr€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) @rTF@ TW gfbfbM r970 VTr thfTfbT qt 31tq4 -1 % faTiT fR8fftv fM BTjvR an
wr+qq vr qy©fjqT qqiff=rfi thbn VTfbmO b ghgt + + vM gt in !ifan v 6.50 ++ vr mqr@
qr©ftw@n8mnf§g I

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq fN+dfBrqFiqt qtf+twr®+m8MFft #f fn vfr mm wqf%MnvmevttfM
elM, iF.dh{©qrqqqr©q{+vTqT wftMqNTf&qwr(qRtfqf#) f+rw, 1982 + fReT {I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gRT w, ##M uqHq T@ v+tqr© WftdhqMTfbrw (ftdz) tBl !rfi wftnt % XTrA

t q&NihT (Demand) @ & (Penalty) ©r 10% if mr nTr 3dqvnf el 6TVtfq, ©f8%RVjjqqT
10 M Viv {t (Section 35 F of the Central Excise Act, 1944, Secdon 83 & Section 86

of the Finance Act, 1994)

&Ffh ©w€ elm gil tqr@ # #mtR qnfRv §t'Tq#r#qhT (Duty Demanded) I

(1) # (Section) 1 ID b@T R£#fiT RTfPr;

(:2) fbnv©a+t&Mgz4r tW
(3) €m87hftaHrft %Mm6+a€Kbr tIfiiI

VII{ wn' aRd wM’ + qB+y{ wu#IgN fR wftd’ TriM@i%f#7l{qrfvnfM
TFTr $1

For an appeal to be filed before the CESTAT, 10% of the Duty & PenaltY
confirmed by the Appellate Commissioner would have tO be pre-depositedl provlded
that the pre-deposit amount shall not exceed Rs.10 Crores. it maY be noted that the
pre_deposit is a mandatory condjti.on for Bling appeal be$3re CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act> 19442 Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
am.Qunt payable under Rule 6 of are Cenvat Credit Rules.

(6) (i) sir ,Rig% vR ,Md yl®,+ tuI % nrR qd qI&–F Wyn T©n®TfRdRT8atqbr fbI qq
q-,v% 10% vmTqqr ar q§t#qq@yfaqIRd O ay@vh 10% W qi #Fyr aqa 81
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Elitech Systems Private

Limited, B-109, Infinity Towers, Beside Ramada Hotel, Corporate Road,

Prahlad Nagar, Ahmedabad – 380015 (hereinafter referred to as “the appellant”)

against Order-in-Original No. 308/WS08/AC/KSZ/2022-23 dated 27.02.2023

(hereinafter refUTed to as “the impugned order”) passed by the Assistant

Commissioner, Central GST, Division-VIII, Ahmedabad South (hereinafter

referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN

No. AACCE0569K. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the FY 2015-16, it was noticed that the appellant had

earned an income of Rs. 25,10,579/- during the FY 2015-16, which was

reflected under the heads “Sales / Gross Receipts from Services (Value from

ITR)” filed with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of providing taxable

services but have neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies

of relevant documents for assessment for the said period. However, the appellant

had not responded to the letters issued by the department.

2. 1 Subsequently, the appellant were issued Show Cause Notice No.

CGST/WS 0801/O&A/TPD(15- 16)/AACCE0569/2020-2 1 dated 22.12.2020

demanding Service Tax amounting to Rs. 3,64,033/- for the period FY 2015-16,

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994. The

SCN also proposed recovery of interest under Section 75 of the Finance Act,

1994; and imposition of penalties under Section 77(1), Section 77(2) and

Section 78 of the Finance Act, 1994.

2.2 The Show. Cause Notice was adjudicated vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs.

3,64,033/- was confirmed under proviso to Sub-Section (1) of Section 73 of the

Finance Act' 1994 along with Interest under Section 75 of W: Act, 1994'q a'J. '’';? +l.---"',,,

/4;}$-“*,(.'..'::'*
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F.No. GAP PL/COM/STP/4919/2023-Appeal

for the period from FY 2015-16. Further (i) Penalty of Rs. 3,64,033/- was

imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty

of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the Finance

Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds:

© The appellant company is a private limited company incorporated under

the Companies Act, 1956, which is engaged in the business of providing

business solutions and export internet as well as code solutions as

business consultancy and business auxiliary services majorly to its

International clients under the Act. The appellant company is providing its

major services to its-clients who are having its presence outside India and

receives the remittance in foreign exchange, to establish nexus the

appellant company submitted all the documents related to its, which have

been directed to submit vide submission dated on 21.12.2020.

Particulars

Revenue from Operations – Domestic Business
Services
Revenue from Operations – International
Business Services

Total Revenue from Operations

Revenue from international Business (in %)

2©15-16 2014- 15

5,99,000 7,20,633

19,11,579 12,90,511

25,10,579 1 20,11,144
76, 14% 64, 17%

e On perusal of the documents, your honour may appreciate the facts that

during the financial year under consideration, the company has exported

its services to the tune of 75% to 76%. At this juncture it becomes very

crucial to deterrnine the services, its provision and analysis of taxabilitY.

As the appellant company did not exceed the annual provision of the

services to the domestic territory which has been notifIed as per the mega

exemption notification number 33/2012 dated 20.06.20122 it IS enJOYlng

the benefit of exemption of threshold limit.

As per the provisions of section

under clause (44) and the provisic

iT
>fx€;{ii:JiG$fled

iB:§sd'§§1=B}e

!! 11/ {: : :aF :i I n /

O



F.No. GAPPL/COM/STP/4919/2023-Appeal

taxability of service and point of taxation place of provision of service and

its chargeability of the services had been provided by the appellant

company the same was in providing services to outside India which is

place being outside the taxable territory. The same can be verified from

the copy of the invoices as well as ledger submitted in the paper book

submission. Further it can be trailed through the remittances received

ftom the outside territory which excludes its taxability.

4. Personal hearing in the case was held on 13.02.2024. Shri Jadish H.

Trivdi, Chartered Accountant, appeared for personal hearing. He stated that

approx. 80% turnover is pertaining to export of Services as the client supplies

software services to overseas clients. Remaining amount is less than threshold.

Further, he informed that by 20th February 2024, he will submit additional

documents.

4. 1 The appellant has submitted various documents with his additional

submissi6n i.e. (i) Copy of 26AS for the F.Y. 2015-16; (ii) Auditor’s Report

including Balance Sheet and Profit and Loss account for the F. Y. 2014-15 and

2015-16; (iii) Copies of Leger of Income form operation Domestic and foreign;

(iii) Copies of Invoice; (iv) Bank statement for the F.Y. 2015-16; (v) Copy of

FIRC issued by HDFC bank; (vi) Bank statement showing the income has been

received in foreign exchange; and (vii) CA certificate on domestic operation

have not exceeded Rs. 10 Ll<hs in the F.Y. 2014- 15 and 2015-16.

5 . 1 have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum, during the course of personal

hearing and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with

interest and penalty, in the facts and circumstance of the case, is legal and proper

or otherwise. The demand pertains to the period FY 2015-16.

6. It is observed that the main contentions of the appellant in the appeal

memorandum are that (i) fhey received income from th>B8p.qbef Services, (ii)
b

gr§l;;);ii;



F.No. GAPPL/COIVI/STP/4919/2023-Appeal

they are eligible for threshold exemption as per the Notification No. 33/2012-ST

dated 20.06.2012.

7. The adjudicating authority confirmed the demand of Service Tax in the

impugned order ex-parte as the appellant had not appeared for submission reply

against the SCN before the adjudicating authority. I find that the Appellant were

engaged in the business of business solutions and export internet as well as code

solutions as business consultancy and business auxiliary services and were

providing export of service as well as domestic service. On the basis of sales

registers for the F. Y. 2014-15 and F. Y. 2015-16 submitted by the Appellant it is

evident that the Appellant are having consideration of income from export of

service and ftom the service provided in India, the figures are given as under:

+e S

Particulars

Revenue from Operations – Domestic Business
Services

Revenue from Operations – International
Business Services

Total Revenue from! Operations

Revenue from International Business (in %)

I : x;ddi ++if$i''’2015-16

7,20,6335,99,000

19, 11,579 12,90,511

25,10,579 1 26,11,144
76 , 14% 64, 17%

8. It is observed that the main contention of the appellant is that all the

services provided by them are not taxable. As per the submission made by them

the service is provided to their overseas clients who are situated outside India i.e.

taxable territory and payment for such services has also been received by the

provider of service in convertible foreign exchange and it may be termed as

export of service as per Rule 6A of the Service Tax Rules, 1994 which is

reproduced as under:

Rule 6A Export of Services. –

(1} The provision of any service provided or agreed to be provided shall be

treated as export of service when, -

(a) The provider of service is located in the taxable territory,

(b) The recipient of the service is located outside india,

(c} The service is not a service specified in the section 66D y:lyhAct,

{{:('gil;);)
(d) Th, p1„, .f p,.,i,i,, .f th, „„i„ i, ,„t,id, I,dy{}::_;;;a.]{

#
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F.No. GAPPL/COiVl/S 1 P/4:Jig/2uz3-Appea i

(e) The payment for such services has been received by the provider of

service in convertible foreign exchange, and

(f) The provider of service and recipient of service are not merely

establishments of a distinct person in accordance with item (b) of

Explanation 3 of clause (44) of section 65B of the Act.

9. In view of the above I find that the amount of 19,11,579/- was collected

against the service to the various foreign service recipient. I have gone through

Auditors’ Report, invoice copies, regarding service rendered outside the territory

of India submitted in support of the export of service. Looking to the evidences

in support of their submission provided by the Appellant I find that the

Appellant, which are located in Taxable Territory are providing service, which

are not specified in 66D of the Act to the recipient of service located outside

India and for the service rendered by the Appellant they were collecting

payment in convertible foreign exchange. Thus I am of the considered view that

the said amount of Rs. 19,11,579/- in F.Y. 2015-16 is only the consideration

received on account of export of service rendered by the Appellant and demand

accordingly is legally wrong and not sustainable.

10. Further, I find that the appellant has contented to avail the benefit of the

notification no.33/2012 dated 20.06.2012 reproduce as under.

FVotificatiorr No. 33/2012-Service Tax da{ed20.06.2012

''exempts taxable services of agg7egate value not exceeding ten lakh
rupees in any $nancial year from the whole of the service tax leviable
thereon under section 66B of the said Finance Act".

11. On-going through profit and loss account for the previous financial year

i.e. 2014-15 had inc:omg of Rs.7,20,633/- which was below Rs. 10 lakh.

Accordingly, amount of Rs. 5,99,000/- had been received by the appellant

during the impugned period i.e. 2015-16 is exempted aom payment of service

tax under Notification No. 33/2012-Service Tax dated 20.06.2012 as a small

provider.
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12. In view of above, I hold that the impugned order passed by the

adjudicating authority confirming demand of Service Tax is not legal and proper

and deserve to be set aside. Since the demand of Service Tax is not sustainable

on merits, there does not arise any question of charging interest or imposing

penalties in the case.

13. Accordingly, I set aside the impugned order and allow the appeal filed by

the appellant.

14. wItH%atqaT6#dRH§nltH Hr f#BTW BMqaa$## MwHat I

The appeal filed by the appellant stands disposed of in above terms.

(arR& aR)

3WjqIT Well)

D,t,d, ,I?F}ebruary, 2023
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M/s. Elitech Systems Private Limited,
B-109, Infinity Towers, Beside Ramada Hotel,
Corporate Road, Prahlad Nagar, Ahmedabad – 380015 .

To !

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Deputy/ Assistant Commissioner (RRA), CGST,
4) The Deputy/ Assistant Commissioner, CGST, Division VIII, Ahmedabad South
5) The supdt(Systems) Appeals Ahmedabad, with a request to upload on Website,

#'”(}uard File
7) PA ale
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